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ADVERTISEMENT OF UNFURNISHED APART- 
MENTS AS INVITATION TO PUBLIC 
TO INSPECT LISTED PREMISES 


In Mortgage Commission Service Corporation, etc. v. Brock 
| 400,745, said by the Court of Appeals of Georgia to be with- 
out precedent under its facts, an advertisement in a Sunday 
newspaper headed “Apartments—Unfurnished,” followed by a 
list of certain apartments at given addresses together with a 
brief description and rentals, under which appeared the adver- 
tiser’s name and telephone number, was held not to constitute 
an invitation to the public to inspect any of the premises listed. 


Contents of Advertisement 


The Atlanta Journal of Sunday morning, August 1, 1937, 
contained an advertisement which the plaintiff contended in- 
vited her to visit and inspect certain apartments. The adver- 
tisement was headed “Apartments—Unfurnished,” and listed 
fifteen apartments, among which was the following: “790 Myrtle 
St., Apt. 8, 5 rooms, 2 bedrooms, gas stove, electric refrigerator 
(current furnished) and garage 50.00.” At the bottom of the 
advertisement appeared the name of the agent, its address, and 
its telephone number. 


Please Route to: 


Actions of Plaintiff 


Having seen the advertisement, the plaintiff, on Sunday eve- 
ning, went to 790 Myrtle Street to inspect the apartment listed. 
When she located the listed apartment she discovered there 
was a note pinned to the door, but it was so dark in the hall- 
way that she was unable to read it. When she started to 
proceed to a small window at the end of the hallway she fell 
down a flight of steps and was injured. She brought this 
action for negligence against the owner of the premises on the 
theory that she was an invitee. 


Construction of Advertisement 


Calling the advertisement free from ambiguity, the court 
stated that it contained no express invitation to the public to 
inspect any of the premises listed, and that candor required 
the view that it held out no implied invitation. It merely 
called the attention of the reader to the fact that certain unfur- 
nished apartments were available for leasing. If anyone was 
interested in the apartments listed he was invited to communi- 
cate with the advertiser. The fact that the advertisement was 
published on Sunday was said not to militate against the view 
entertained by the court. Newspaper advertising is most exten- 
sive on Sunday and is a medium of inducing a maximum of 
readers to seek out the advertisers on the following week days. 
The insertion of the particular advertisement without an ex- 
press invitation did not, therefore, carry with it the implication 
that the reader was invited to inspect the premises without 
first communicating with the advertiser. 
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(Other than Automobile) 


Railroad’s Liability —Plaintiff sued to recover damages for the 
wrongful death of her husband, who was killed when he 
was struck by defendant’s train while sitting on the right 
of way. The engineer testified that he saw an object on the 
track and when he discovered it was a person he stopped 
the train as quickly as he could. On appeal the action was 
dismissed as, from the facts revealed by the record, de- 
ceased’s perilous position was not discovered in time for the 
tragedy to have been prevented. (Mo. Pac. R. R. Co. v. 
Gordon, Admx., Okla. Supreme Ct.). . .] 400,753. 


Municipality’s Liability —Plaintiff sustained personal injuries 
because of a fall, which she alleged was due to the defective 
condition of a sidewalk in defendant city. The evidence 
showed that the defect was a break, imperfection, or irregu- 
larity in the sidewalk just at the curb, which had filled up 
with dirt and which caught the heel of her shoe. On appeal 
judgment was entered for defendants as the defect was not 
one that an officer exercising reasonable supervision would 
consider dangerous to pedestrians, such as to require the 
city after a reasonable time to fix or repair it, with the 
alternative of liability if it failed to do so. (German v. City 
of McKeesport, Pa. Superior Ct.)... 400,751. 


Street Car Company’s Liability.—Plaintiff sustained injuries as 
the result of a violent jerk of defendant’s street car. The 
jury was instructed that if plaintiff was injured by virtue of 
the manner in which the defendant operated the car, then 
the burden was on defendant to show that it was not negli- 
gent. The instruction was erroneous, as the jury was authorized 
to find for plaintiff without proof that the car was negli- 
gently operated. (Keller v. City of Seattle, Wash, Supreme 
Ct.).. . 400,746. 


Fall Down Stairs.—Plaintiff brought an action to recover for 
the death of her husband who died as a result of injuries 
received when he fell down the stairs leading to the base- 
ment of defendant’s store. The trial court properly over- 
ruled defendant’s general demurrer, as the question of the 
alleged contributory negligence of deceased was for the 
determination of the jury. (C. R. Anthony Co. v. Williams, 
Okla. Supreme Ct.).. .] 400,754. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, 
ETC., REQUIRED BY THE ACTS OF CONGRESS OF 
AUGUST 24, 1912, AND MARCH 3, 1933 


Of Insurance Law Journat published weekly at Chicago, Illinois, for 
October 1, 1939. 


State or ILLINnors - 
County or Cook z 


Before me, a Notary Public in and for the State and county aforesaid, 
personally appeared George J. Zahringer, who, having been duly sworn 
according to lee, deposes and says that he is the Business Manager of 
the Insurance Law Jounnan. and that the following is, to the best of his 
knowledge and belief, a true statement of the ownership, management (and 
if a daily paper, the circulation), etc., of the aforesaid publication for the 
date shown in the above caption, required by the Act of August 24, 1912, 
as amended by the Act of March 3, 1933, embodied in section 537, Postal 
Laws and Regulations, printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, managing editor, 
and business managers are: 


Publisher, Commerce Clearing House, Inc., Chicago, Illinois. 
Mditor, None. 

Managing Editor, Paul Schweikert. 

Business Manager, George J. Zahringer. 


2. That the owner is: (If owned by a corporation, its name and address 
must be stated and also immediately thereunder the names and addresses 
of stockholders owning or holding one per cent or more of total amount 
of stock. If not owned by a corporation, the names and addresses of the 


Contributory Negligence.—Plaintiff was seriously injured when 
she was caught hetween two trolley cars operated by defendant 
on parallel tracks. Defendant urged that the trial court 
erred in using the word “materially” in discussing and de- 
fining contributory negligence. This contention was with- 
out merit as the instruction, when read as a whole, did not 
have the effect of subdividing negligence. (McGarvey », 
Atlantic City & Shore R. R. Co., N. J. Ct. of Err. and App.) 
.. .§ 400,747. 


Food.—Plaintiff brought an action for damages for personal 
injuries, alleging that her husband purchased certain liver 
pudding at one of defendant’s stores and, as the immediate 
consequence of eating the liver pudding, she became ill. 
Defendant’s contention that a statute making it unlawful 
to sell diseased or adulterated provisions without making 
the condition thereof known to the buyer was for the 
buyer’s protection only, was without merit. (Drock v, 
The Great A. & P. Tea Co., Ohio Ct. of App.)... 400,755. 


Act of God.—Plaintiffs were the consignees of a shipment of 
whiskey of which defendant was the carrier. The whiskey 
was unloaded at a warehouse and taken by two men for 
hospital use in a flood emergency. Defendant pleaded that 
the bills of lading exempted him from liability as the loss 
was caused by an act of God. The peremptory instruction 
for plaintiffs was proper as the flood was not the proximate 
cause of the loss of the whiskey. (Leister v. Kelley, The 
Same v. Stapp, Ky. Ct. of App.).. . 400,750. 


Grease Lift.—Plaintiff brought suit under the wrongful death 
statute for the death of her husband, who was employed at 
a gasoline service station located on defendant’s property. 
Decedent sustained injuries resulting in death when an auto- 
mobile fell on him from a defective grease lift. The petition 
alleged that defendant attempted to repair the lift but that 
the lift was left in the exact condition that it was before 
any repairs were undertaken. The petition failed to state 
a cause of action as the landlord did not create a defect or 
danger by reason of his attempted repairs. (Davis v. Cities 
Service Oil Co., St. Louis (Mo.) Ct. of App.).. .{ 400,752. 


Last Clear Chance.—Plaintiff brought an action to recover 
damages for the wrongful death of decedent, who was 
struck by defendant’s train. The evidence tended to show 
that decedent was lying prostrate upon the tracks of de- 
fendant, and as a result the engineer was unable to discover 
his position of peril in sufficient time to stop and thus avoid 


individual owners must be given. If owned by a firm, company, or other 
unincorporated concern, its name and address, as well as those of each 
individual member, must be given.) Commerce Clearing House, Inc., 
(Stockholders of Owning Corporation), Briarcliff Farms, Inc., Millbrook, 
N. Y., The Corporation Krust Co. Ne)» 15 Exchange Place, Jersey City, 
N. J.; The Corporation Trust Co. (N. Y.), 120 Broadway, New York, N. Y. 

3. That the known bondholders, mortgagees, and other security holders 
owning or holding 1 per cent or more of total amount of bonds, mortgages, 
or other securities are: None. 


4. That the two paragraphs next above, giving the names of the owners, 
stockholders, and security holders, if any, contain not only the list of 
stockholders and security holders as they appear upon the books of the 
company but also, in cases where the stockholder or security holder appears 
upon the books of the company as trustee or in any other fiduciary relation, 
the name of the person or corporation for whom such trustee is acting, 
is given; also that the said two paragraphs contain statements embracing 
affiant’s full knowledge and belief as to the circumstances and conditions 
under which stockholders and security holders who do not appear upon the 
books of the company as trustees, hold stock and securities in a capacity 
other than that of a bona fide owner; and this affiant has no reason to 
believe that any other person, association, or corporation has any interest 
direct or indirect in the said stock, bonds, or other securities than as 80 


stated by him. 
[Signed] George J. Zahringer, Bus. Mgr. 


Sworn to and subscribed before me this 27th day of September, 1939. 
Lester Johnson 


(My commission expires Nov. 6, 1941.) 
[seat] 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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the accident. Under such circumstances the doctrine of last 
clear chance was inapplicable to render defendant liable in 
damages. (Atchison, T. & S. F. Ry. Co. v. Howard, Admr., 
Okla. Supreme Ct.).. . 400,756, 


Statute of Limitations.—Plaintiff sustained injuries when she 
fell while ascending the porch stairs leading to a tenement 
house owned by defendants. The trial court properly denied 
plaintiff an amendment proposing a new and different cause 
of action, as the statute of limitations had run. (Meyers v. 
Otz, N. J. Ct. of Err. and App.) . . .{ 400,749. 


Evidence.—Plaintiffs, husband and wife, brought an action to 
recover for injuries sustained by the wife when she slipped 
and fell in defendants’ store because of improper floor cov- 
ering. Evidence that the manager of defendants’ store had 
said that the floor was in bad condition was inadmissible as 
it was no part of his duties to discuss floor covering with 
persons who were strangers to defendants’ business. (Van 
Allen v. Lobel, N. J. Ct. of Err. and App.). ..] 400,748. 


* LIFE x 


Age Adjustment Clause.—The plaintiff sued to recover an ad- 
ditional amount alleged to be due on insured’s life policy. 
It was held that the age adjustment clause contained therein 
was valid and, since insured had understated his age, the 
beneficiary was entitled only to the amount of insurance 
which the premiums paid would have purchased at the rate 
for the correct age of the insured. (Aronson v. Hercules 
Life Ins. Co., St. Louis (Mo.) Ct. of App.)... 500,651. 


Misrepresentation of Age.—In his application for insurance 
deceased gave 1882 as the year of his birth, but defendant 
showed repeated statements by insured in his petition for 
naturalization that his true birth.date was in the year 1877. 
Plaintiff produced no evidence whatever to substantiate the 
declaration on the insurance policy and, because of the 
convincing nature of the naturalization petition and the 
doubtful truth of the insurance application made at a time 
when many motives for false statements might have been 
present, it was held that defendant had sustained the burden 
of proving the misrepresentation. (Kasher v. Continental 
American Life Ins. Co., U. S. Dist. Ct, S. D. N. Y.)... 
500,650. 


Presumption of Death.—The American doctrine is that unex- 
plained absence for a period of seven years raises not only 
a presumption of death, but also a presumption of death at 
the end of the seven-year period, in the absence of proof 
to the contrary. (Pfenning v. Life Ins. Co. of Va., Ga. Ct. 
of App.).. . 7 500,649. 


Misrepresentations.—The defendant society issued a juvenile 
benefit certificate on the life of plaintiffs’ minor daughter. 
When the insured became sixteen years old, an increase in 
the death benefit was applied for, and was granted. Because 
of misrepresentations in the application, it was held that 
recovery was limited to the amount of the juvenile certifi- 
cate. (Verbich v. Greek Catholic Union of Russian Brother- 
hoods of the United States of America, Pa. Superior Ct.)... 
{ 500,648. 


Death Certificate—In a suit to recover accidental death bene- 
fits, the trial court concluded that it had erred in admitting 
in evidence a certified copy of the death certificate, and 
thereupon entered judgment for defendant non obstante 
veredicto. On appeal it was held that the death certificate 
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was not admissible for the purpose of proving accidental 
death, but that the trial court should have granted a new 
trial rather than enter judgment for defendant notwith- 
standing the verdict. (Heffron, Admx. v. Prudential Life 
Ins. Co. of America, Pa. Superior Ct.) . . .] 500,647. 


Insurable Interest—An employer does not have an insurable 


interest in the life of his employee solely because of the 
relationship of employer and employee. It must be shown 
that the employer has a substantial economic interest in the 
life of the employee. (Turner v. Davidson, Ga. Supreme 


Ct.). . . 500,653. 


Separate Funds, Level Premium Policies—In quo warranto 


proceedings, the attorney general may file a complaint of 
his own motion, without notice to the corporation, and this 
method is proper to prevent violations of charters and 
franchises by such acts as issuing level premium policies, 
maintaining two benefit funds in one of which regular 
policyholders may not share, and making unsecured loans 
to officers as individuals. (State v. Beneficial Protective 
Ass’n., Inc., Idaho Supreme Ct.). . . [| 500,654. 


Reinstatement.—An equitable action was brought to determine 


the rights of certain holders whose benefit thrift certificates 
had lapsed during the period in which the state department 
of insurance was in possession of the insolvent insurer’s 
property. It was held that the failure of that department 
to make loans, or to pay the cash surrender values, did not 
prevent the allotted period for reinstatement from running, 
and that the holders who failed to secure a timely reinstate- 
ment lost all their rights under the certificates. (State ex 
rel. Smrha v. Cosmopolitan Life Ins. Co., Neb. Supreme Ct.) 
.. .§ 500,652. 


Bodily Injuries; Accidental Means.—Plaintiff failed to recover 


for her husband’s death, claiming under a policy insuring 
against bodily injuries from accidental means alone, when 
it appeared that deceased was found in his automobile, stuck 
on a muddy road which he knew to be dangerous, and it 
appeared that he was otherwise healthy, but had been pre- 
viously engaged in pushing his car from the mud. This 
showed an intentional act with an accidental result, whereas 
the policy referred to accidental means alone. (Pope v. 
Business Men’s Assur. Co. of Am., St. Louis (Mo.) Ct. App.) 
.. . 500,655. 


*% AUTOMOBILE 


Rear-end Collision——Where the driver of a road sweeper, into 


which defendant’s car was driven, sought to recover dam- 
ages for injuries sustained, the court’s instructions relative 
to flares to be carried by vehicles and to tail light require- 
ments were held erroneous. (Kelly v. Crawford, Pa. Super. 


Ct.).. . J 701,508. 


Cars Stopped on Road.—The truck which was towing plain- 


tiff’s car, and another vehicle that had come into contact 
with plaintiff’s car, were stopped on their respective sides 
of the road when defendant’s car approached from the rear 
of plaintiff's car, striking both the car and plaintiff. Ques- 
tions as to defendant’s negligence and plaintiff's contribu- 
tory negligence were held to have properly been left to the 
jury. (Erickson v. Morrow, Minn. Supreme Ct.) .. .[ 701,505. 


Conduct Causing Accident as Trespass.—Defendant’s action in 


driving his car on the wrong side of a road and running 
into the rear-end of the car in which plaintiff was riding 
and which had practically completed a left turn off the 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 
highway amounts to a trespass, and an action is properly 
brought in the county where the accident occurred and 
where plaintiff resided. (Prince v. Miller, Price v. Willis, 
Tex. Ct. Civ. App.) ...§ 701,502, 701,503. 


Bus Passenger Injured.—Failure to show that defendant was 
negligent in not furnishing safe place for passenger to alight 
from bus, warrants judgment of nonsuit. (Smith v. Public 
Service Coordinated Transport, N. J. Ct. Err. and App.). 

q 701,498. 


Passenger on Truck Injured.—Judgment in favor of plaintiff, 
who was injured when truck in which he was riding was so 
negligently operated that it collided with a parked automo- 
bile. (Watson v. Bailey, Ky. Ct. of App.).. .{ 701,500. 


Pedestrian Injured.—In an action to recover damages for in- 
juries sustained when plaintiff was struck by defendant’s 
car as he, plaintiff, attempted to cross the street at an inter- 
section, the court refused to find plaintiff guilty of con- 
tributory negligence as a matter of law in view of the statute 
giving pedestrians using cross walks a right of way. (Volpe 


v. Perruzzi, N. J. Ct. of Err. and App.).. .{ 701,507. 


Drinking Employee.—Where an employer, knowing that his 
employee was drinking and was given to spells of intoxica- 
tion, calls that employee on the phone and directs him to 
make a certain trip on the following morning, the employer 
is liable for the negligent acts of said employee while on 
the trip. (Wilhelm v. R. S. Buchanan Co., Wilhelm v. Same, 
Garrison v. Same, St, Louis (Mo.) Ct. App.)... 701,509, 
701,510, 701,511. 


Scope of Employment.—At the time of the collision, defend- 
ant’s employee, whose negligence was the cause thereof, 
was not on duty but was having a night “off”. Plaintiff's 
attempt to establish that the employee was acting within the 
scope of his employment is to no avail, and judgment in 
her favor is reversed. (Huddy v. The Chronicle Publishing 
Co., Calif, Dist. Ct. App.) . . . 701,513. 


Defective Tire—Where defendant allowed a tire which had 
been used for some time over rough roads to remain on the 
truck with no more inspection than to stick a knife into jt 
to see how thick the rubber was, he is liable for damages 
resulting when tire blew out, causing truck to swerve into 
path of approaching car wherein plaintiff's intestate was 
riding. (Dostie, Adm’x v. Lewiston Crushed Stone Co., Me 
Supreme Jud. Ct.)... 701,501. 


Lights Required on Wagon.—Where a statute provides that it | 
is not necessary to have lights on wagons for one hour | 
after sunset and the accident in question happened within | 
a half hour after sunset, the court did not err in instructing | 

(Rutherford v. Huff. ~ 


the jury with regard to such statute. 
man, Ohio Ct. App.).. . 701,512. 


Insurer’s Liability—The defense of an action against one using 
a car owned by the insured does not estop the insurer from 
denying liability for a judgment recovered against such 
user where the policy did not apply to him or to the use of 
the car by him. (Kabinski v. Employers’ Liability Assurance 
Corp., Ltd., of London, England, N. J. Ct. Err. and App.)... 
7 701,506. 


Effect of Release.—In an action to recover damages for injuries 
sustained in an automobile collision on account of which 
a release had been executed by plaintiff, it was necessary 
for plaintiff to allege that he had tendered back what he 
had received under the settlement before he could ask refor- 
mation of the agreement. (Askew v. Goldsmith, Ga. Ct. 
of App.)... 701,504. 


Amount of Verdict.—In an action for wrongful death, where 
deceased was 59 years old with a life expectancy of 16.4 
years and an average monthly income of $200, a verdict of 
$500 is held not to have been the result of passion or preju- 
dice. (Cuniffe’s Exrx. v. Johnson, Ky. Ct. of App.)... 
{ 701,499. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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